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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil No. 08-CV-2321-JLK

COMMON CAUSE OF COLORADO, on behalf of itself and its members;

MI FAMILIA VOTA EDUCATION FUND:; and

SERVICE EMPLOYEES INTERNATIONAL UNION, on behalf of itself and its members,
Plaintiffs,

VS.

BERNIE BUESCHER, in his official capacity as Secretary of State for the State of Colorado,

Defendant.

PLAINTIFFS’ RESPONSE TO DEFENDANT’S MOTION FOR ENLARGEMENT OF
TIME TO FILE REPLY BRIEF IN SUPPORT OF MOTION TO DISMISS
AMENDED COMPLAINT

1. In an effort to avoid unnecessary squabbling over this motion, Plaintiffs will
not formally oppose Defendant’s request for an eight-day extension to file his reply brief until
August 14, 2009. However, Plaintiffs are troubled by Defendant’s failure to abide by the
clear obligations imposed by D. Colo. L.R. 7.1(A) and the Court’s Rule 7.1A Admonition.
As set forth below, Plaintiffs” counsel had agreed to a shorter extension of time and asked
whether there were other bases for the requested extension other than that identified by
Defendant’s counsel. When an additional explanation was provided, Plaintiff’s counsel
responded in writing that he would contact Defendant’s counsel. Rather than wait for that
follow-up communication and fulfil their duty to confer, Defendant’s counsel chose to file
this motion. Defendant’s representation that “Plaintiffs object to an enlargement of time to

either August 13 or 14th” was therefore premature. Had Plaintiffs ultimately not agreed to
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the additional four days’ extension, Defendant could have filed this very same motion as late
as midnight tomorrow, August 6, without incurring any additional prejudice under the rules.
2. Additional clarifications are necessary in light of Defendant’s motion. First,
Plaintiffs agreed to a four-day extension of time (until Monday, August 10, 2009) within
hours of receiving Defendant’s initial request for a 14-day extension of time. When
Defendant’s counsel initially requested the extension, they articulated no reason other than an
alleged need to consider settlement correspondence from Plaintiffs.! Plaintiffs’ counsel
promptly informed Defendant’s counsel that they believed a reply brief should be filed before
engaging in settlement discussions, a position that was similar to Defendant’s own position
that settlement discussions should not take prior to the filing of Plaintiffs’ opposition to the
pending motion to dismiss. Accordingly, Plaintiffs’ counsel explained that a delay in filing
the reply would only delay settlement negotiations. Nevertheless, as a professional courtesy,
Plaintiffs agreed to a reasonable and brief extension of time, as the parties consistently have
done throughout this case, and further explicitly informed Defendant’s counsel that if there
were a reason for the requested extension other than the timing of settlement negotiations,
Defendant’s counsel should provide that reason and Plaintiff’s counsel would be willing to
further consider the request for an extension. When Defendant’s counsel subsequently
articulated another basis for the requested extension, counsel for Plaintiff, Bradley Heard,
replied that he would be in touch. However, Defendant proceeded to file this motion, less

than an hour after his counsel’s last communication.

! Plaintiffs object to Defendant’s introduction of confidential settlement communications in
this court filing, but nevertheless will respond to the extent necessary to clarify their
position with respect thereto.
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Despite Defendant’s ill-advised rush to file this motion for extension, and suggestion
that the motion was contested before completion of the meet and confer process, Plaintiffs, as

a matter of professional courtesy, will not oppose Defendant’s request.

Dated: August 5, 2009 Respectfully submitted by:

/s Myrna Pérez

Wendy Weiser

BRENNAN CENTER FOR JUSTICE
AT NYU SCHOOL OF LAW
161 Avenue of the Americas
12th Floor

New York, New York 10013
Tel: 212-998-6284

Fax: 212-995-4550
wendy.weiser@nyu.edu
myrna.perez@nyu.edu

Richard Rosenblatt, Esqg.

RICHARD ROSENBLATT &
ASSOCIATES, L.L.C.

8085 East Prentice Avenue
Greenwood Village, Colorado 80111
Tel: 303-721-7399 x11

Fax: 720-528-1220
rrosenblatt@cwa-union.org

Bradley E. Heard

Penda D. Hair

Elizabeth S. Westfall

Bradley E. Heard
ADVANCEMENT PROJECT
1220 L Street, NW, Suite 850
Washington, DC 20005

Phone: (202) 728-9557

Fax: (202) 728-9558
phair@advancementproject.org
ewestfall@advancementproject.org
bheard@advancementproject.org

James E. Johnson
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S. Gale Dick

Semra Mesulam

Elaina Loizou

Stuart Naifeh

DEBEVOISE & PLIMPTON LLP
919 Third Avenue

New York, New York 10022
Tel: 212-909-6000

Fax: 212-909-6836
jejohnsn@debevoise.com
sgdick@debevoise.com

Karen Neuman

Sarah Brannon

FAIR ELECTIONS LEGAL
NETWORK

1730 Rhode Island Avenue, NW
Suite 712

Washington, D.C. 20036
kneuman@fairelectionsnetwork.com
sbrannon@fairelectionsnetwork.com

Stephen P. Berzon

James Finberg

Stacey M. Leyton

Barbara J. Chisholm
ALTSHULER BERZON LLP
177 Post Street, Suite 300

San Francisco, California 94108
Tel: 415-421-7151

Fax: 415-362-8064
sberzon@altshulerberzon.com
jfinberg@altshulerberzon.com
sleyton@altshulerberzon.com
bchisholm@altshulerberzon.com

Attorneys for Plaintiffs Common Cause
of Colorado, Mi Familia Vota Education
Fund and Service Employees
International Union
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CERTIFICATE OF SERVICE

I, Myrna Pérez, certify that on August 5, 2009, | electronically filed Plaintiffs’ Response to
Defendant’s Motion for Enlargement of Time with the Clerk of the Court for the United
States District of Colorado. | certify that all participants in the case are registered CM/ECF

users and that service will be accomplished by the CM/ECF system upon:

Monica M. Méarquez

Assistant Solicitor General

Public Officials Unit

Office of the Attorney General

1525 Sherman St., 5th FI.

Denver, CO 80203

303-866-5163

Email: monica.marquez@state.co.us

Maurice G. Knaizer

Colorado Attorney General’s Office-State Services
1525 Sherman Street

Denver, CO 80203

303-866-5380

Email: maurie.knaizer@state.co.us

Melody Mirbaba

Colorado Attorney General’s Office
1525 Sherman Street

7th Floor

Denver, CO 80203

303-866-4224

Email: melody.mirbaba@state.co.us




