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1 Arnerican Citizens and Rep. Steve Gallardo collectively, the "ITCA Plaintiffs" hereby

2 subrnit their Proposed Findings of Fact and Conclusions of Law

3 FINDINGS OF FACT

4 A. Proposition 200

5 1. The Arizona Taxpayer and Citizen Protection Act "Proposition

6 200", a citizen’s initiative, was approved by Arizona voters in the Novernber 2, 2004

7 general election.

8 2. The three sections of Proposition 200 related to voting arnended

9 A.R.S. § 16-152, 16-166 and 16-579.

10 3. As arnended by Proposition 200, A.R.S. § 16-166F requires that

11 "[t]he County Recorder shall reject any application for registration that is not

12 accornpanied by satisfactoiy evidence of United States citizenship" "Registration ID"

13 The statute defines "satisfactory evidence of citizenship" as:

14
* The nurnber of the applicant’s driver license or nonoperating

15 identification license issued after October 1, 1996 by the departrnent of
transportation or the equivalent governrnental agency of another state

16 within the United States if the agency indicates on the applicant’s
driver license or nonoperating identification license that the person has

17 provided satisfactoiy proof of United States citizenship.

18 * A legible photocopy of the applicant’s birth certificate that verifies

19
citizenship to the satisfaction ofthe county recorder.

* A legible photocopy of pertinent pages of the applicant’s United States
20 passport identifying the applicant and the applicant’s passport nurnber

or presentation to the county recorder of the applicant’s United States
21 passport.

22 * A presentation to the county recorder of the applicant’s United States
naturalization docurnents or the nurnber of the certificate of

23 naturalization. If only the nurnber of the certificate of naturalization is
provided, the applicant shall not be included in the registration rolls

24 until the nurnber of the certificate of naturalization is verified with the
United States irnrnigration and naturalization service by the county

25 recorder.

26 * Other docurnents or rnethods of proof that are established pursuant to
the irnrnigration reforrn and control act of 1986.

27
* The applicant’s bureau of Indian affairs card nurnber, tribal treaty card

28 nurnber or tribal enrollrnent nurnber.
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1
A.R.S. § 16-166F.

2 4. The Registration ID requirernent was pre-cleared by the

3 Departrnent ofJustice and took effect on Januaiy 25, 2005.

4 5. A.R.S. § 16-579A, as arnended by Proposition 200, requires

5 voters voting at a polling place on election day to "present one forrn of identification

6 that bears the narne, address and photograph of the elector or two different forrns of

7 identification that bear the narne and address ofthe elector" "Polling ID".

8 6. Anyone who registered to vote in Arizona before Januaiy 25, 2005

9 need not provide Registration ID unless he or she is re-registering in another Arizona

10 county. A.R.S. § 16-166G. All new applicants for voter registration rnust provide

11 Registration ID. There are no provisions that perrnit waiver of the Registration ID

12 requirernent for any reason.

13 7. The Secretary of State has prornulgated a "Procedure for Proof of

14 Identification at the Polls" the "Polling Place Procedures". [See Defs’ Ex. 42]’ The

15 Polling Place Procedures were initially precleared by the Departrnent of Justice and took

16 effect on Septernber 6, 2005. The Polling Place Procedures were arnended in 2008, and

17 precleared by the Departrnent of Justice on May 22, 2008.

18 8. The Polling Place Procedures list the acceptable forrns of Polling

19 ID. Pursuant to the Procedures, a voter will be provided a regular ballot if he presents

20 one of the following bearing his photograph, narne and current address: a a valid

21 Arizona driver license b a valid Arizona nonoperating identification license, c a tribal

22 enrollrnent card or other forrn of tribal identification or a valid United States federal,

23 state or local governrnent issued identification. [See Id. at 128]

24 9. Under the Procedures, a voter who presents two forms of non-photo

25 identification that bear his narne and address will receive a regular ballot. Acceptable

26

27 ‘References to Exhibits are to the Exhibit nurnbers appearing on the Exhibit lists

28 filed as Exhibits B-D to the parties’ Joint Proposed Pretrial Order. [Doc. 824]

-3-



1 forrns of non-photo identification are: a a utility bill for electric, gas, water, solid

2 waste, sewer, telephone, cellular phone, or cable television that is dated within ninety

3 days of the date of the election, b a bank or credit union staternent that is dated within

4 ninety days of the date of the election, c a valid Arizona Vehicle Registration, d an

5 Indian census card, e a property tax staternent of the voter’s residence, 1 a tribal

6 enrollrnent card or other forrn of tribal identification, g a Recorder’s Certificate or h a

7 valid United States federal, state, or local government issued identification, including a

8 voter registration card issued by the county recorder. [Id.]

9 10. The Procedures perrnit counties to add other forrns of Polling ID

10 that "establish the identity of the elector in accordance with the requirernents of A.R.S. §
11 16-579A." Sorne, but not all, Arizona counties have added "official election rnail"

12 sent by the County, addressed to individual voters, to the list of acceptable non-photo

13 identification. [See infra ¶J 45-48]

14 11. The Polling ID requirernents do not apply to voters who vote by

15 rnail or at early voting sites. [See Resp. to Gonzalez Plaintiffs’ RFA No. 16] An elector

16 who is dropping off his or her early ballot at a precinct voting location is not required to

17 show Polling ID. [See Defs’ Ex. 42, at 133]

18 12. A voter seeking to cast a ballot at his polling place on election day

19 cannot obtain a waiver of the Polling ID requirernent for any reason. [See Id.]

20 13. Under the Polling Place Procedures, a voter’s ballot can be

21 processed one of the three ways depending upon the forrn of the elector’s Polling ID.

22 [See Id. at 129-31, 135-3 6] The Polling Place Procedures include a separate

23 "Identification Requirernent for Native Arnerican Electors." [Id. at 135]

24 B. Proposition 200 Has Disenfranchised Arizona Voters.

25 14. Arizona elections officials believe that there are U.S. citizens in

26 Arizona who are eligible to register to vote, but have been unable to do so because they

27 lack Registration ID. [7/31/06 Osborne Dep. at 43:12-43:17; Justrnan Dep. at 30:14-

28 30:19; Hansen Dep. at 38:20-38:23; 8/2/06 Rodriguez Dep. at 131:9-131:14; 1/14/08
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1 Osborne Dep. at 95:17-96:16; Mann Dep. at 74:24-75:22; Wayrnan-Trujillo Dep. at

2 66: 10-68:13]

3 15. Frorn Januaiy 2005 through the Fall of 2007, 14 of Arizona’s 15

4 counties excluding Santa Cruz County rejected approxirnately 38,000 voter

S registration applications frorn at least 31,550 individuals for failure to provide

6 Registration ID, as defined by A.R.S. § 16-166F. [ITCA Ex. 130, ¶ 5] Those 31,550

7 voter registration applications were subrnitted by individuals who attested under penalty

8 of peijury that they are citizens ofthe United States. [See Id.; Defs’ Ex. 51]

9 16. Frorn July 1, 2006 to June 30, 2007, Coconino County rejected 260

10 voter registration forrns because they were subrnitted without "satisfactory evidence of

11 citizenship." [ITCA Ex. 77] Of those 260 rejected registrants, only 59 later provided

12 "satisfactory evidence of citizenship." [Id.] As such, 201 registrants were not added to

13 the voter registration rolls. [Id.] This 77 percent failure rate is substantially higher than

14 the 61.2 percent registration failure rate that Coconino County experienced between

15 Januaiy 24, 2005 and June 30, 2006. [See Id., ITCA Ex. 21, at 5]

16 17. During the Novernber 7, 2006 general election, the County

17 Defendants were ordered to "track the nurnber of prospective voters that do not have

18 appropriate identification and choose to leave the polling location rather than cast a

19 conditional provisional ballot." [Doc. 241] At least 2,422 voters exited polling places

20 without casting any type of ballot at all after being asked to present Polling Place ID.

21 [ITCA Ex. 78]

22 18. According to Defendants, frorn 2006, when Arizona irnplernented

23 its Polling Place ID procedure, through elections in the Spring of 2007, at least 4,243

24 conditional provisional ballots have been cast, but only 1,532 of those conditional

25 provisional ballots were counted. [ITCA Ex. 79-94, No. 3f this nurnber excludes

26 Mohave, Pirna and Pinal Counties, which did not provide the nurnber of uncounted

27 conditional provisional ballots in response to the ITCA Plaintiffs’ Interrogatory No.

28 3f] Based on Defendants’ discoveiy responses, rnore than 63 percent of voters who
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1 cast conditional provisional ballots in these twelve counties did not return to provide

2 Polling Place ID. LId.] When ordered to produce their uncounted conditional

3 provisional ballot envelopes, however, the counties provided 4,194 uncounted ballots -

4 1,483 more uncounted ballots than they reported to the ITCA Plaintiffs. [ITCA Ex. 130,

5 at5n.5]

6 19. The Polling Place ID procedures are confusing for elections

7 officials and poll workers. [7/31/06 Osborne Dep. at 80:23-81:17; Hansen Dep. at

8 86:3-86:9; ITCA Ex. 128, ¶J 12-18; ITCA Ex. 23, ¶J 8-11; compare Hoyos Dep. 22:21-

9 23:17 Pinal County does not accept out-of-state driver’s licenses ii’ith Wayrnan

10 Trujillo Dep. 127:19-128:12 Yavapai County accepts out-of-state driver’s licenses]

11 This confusion has led to voters with sufficient Polling Place ID to obtain a regular

12 ballot or regular provisional ballot to be given a conditional provisional ballot or be

13 denied a ballot altogether. [ITCA Ex. 128, ¶J 12-17] One of the rnost cornrnon

14 problerns was poll workers giving a voter a conditional provisional ballot, or no ballot at

15 all, even though the voter presented a valid Arizona driver’s license, that only lacked the

16 voter’s current address. [Id. at ¶ 14]

17 C. Thousands of Arizonans Lack "Satisfactory Evidence of Citizenship."

18 20. A person cannot obtain "satisfactory evidence of citizenship"

19 without paying a fee of at least $10. [Doc. 219, at 9] The fees for "satisfactory

20 evidence of citizenship" can be as high as $220 for a replacernent Certificate of

21 Naturalization. [See ITCA Ex. 47]

22 21. As of July 2006, an estirnated 28,540 Arizonans eligible to register

23 to vote, but not yet registered, lacked Registration ID. [ITCA Ex. 21, at 2] As the

24 nurnber ofthose eligible, but unregistered has risen, so too has the nurnber of individuals

25 who need, but do not possess, Registration ID.

26 22. Frorn July 1, 2004 to July 1, 2007, Arizona’s population increased

27 by rnore than 650,000 people: frorn 5,845,250 to 6,500,194 - rnore than 11 percent.

28 [ITCA Ex. 132] Frorn Januaiy 1, 2005 until March 1, 2008, however, voter registration
-6-



1 declined. Indeed, on Januaiy 1, 2005, 2,706,223 individuals were registered to vote in

2 Arizona, but as of March 1, 2008, only 2,694,974 individuals are registered to vote - a

3 decrease of rnore than 11,000 voters. [See ITCA Ex. 133]

4 23. Approxirnately 12.6 percent of Arizonans do not possess an

5 Arizona driver’s license or non-operating identification license. [ITCA Ex. 21, 52]

6 24. As of August 3, 2006, 12.12 percent of Arizona driver’s licenses

7 and non-operating identification licenses were issued before October 1996, and as such

8 do not constitute Registration ID. [ITCA Ex. 59]

9 25. Approxirnately 33 1,000 individuals who were eligible to register to

10 vote in August 2006, could not use an Arizona driver’s license or non-operating

11 identification license as Registration ID, either because they did not possess a license or

12 held one issued before October 1, 1996. [ITCA Ex. 21, 52, 59]

13 26. 70.1 percent of voting-age citizens do not possess a United States

14 Passport. [ITCA Ex. 21, at 2, 6] As such, approxirnately one rnillion eligible, but

15 unregistered individuals lack a United States Passport. [Id.]

16 27. 94.8 percent of voting-age citizens do not possess and are not

17 eligible to obtain a Certificate of Naturalization. [Id.] Approxirnately 1,354,000

18 eligible, but unregistered individuals lack a Certificate of Naturalization. [Id.]

19 28. 96.8 percent of voting-age citizens are not rnernbers of Native

20 Arnerican tribes. LId. at 2, 7] At least 1,382,000 eligible, but unregistered individuals

21 do not possess and cannot obtain a Bureau of Indian affairs card nurnber, tribal treaty

22 card nurnber or tribal enrollrnent nurnber. [Id.]

23 29. In July 2006, approxirnately 1,427,097 Arizona residents were

24 eligible to register to vote, but were not registered or would need to re-register in a new

25 Arizona county. [Id., at 5] Annually, approxirnately 52,137 individuals eligible to

26 register to vote rnove frorn one Arizona county to another. [Id., at 4] In addition,

27 approxirnately 202,475 individuals eligible to register to vote rnove to Arizona frorn

28 outside the state. [Id., at 5] Based on the foregoing nurnbers, in July 2008,
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1 approxirnately 1,936,321 individuals will be required to provide Registration ID to

2 register to vote. [See Id.]

3 30. Many Native Arnericans over age 40 were not born in hospitals and

4 do not have birth certificates, nor can they obtain a delayed birth certificate because

5 those adults in attendance at their births are deceased. [ITCA Ex. 58, ¶ 31; see also

6 Hansen Dep. at 23:1-23:18; 8/2/06 Rodriguez Dep. at 41:21-41:24, 90:12-90:14]

7 31. Bureau of Indian Affairs cards, with or without nurnbers are not in

8 use in Arizona. [ITCA Ex. 58, ¶ 37]

9 32. Only the Navajo Nation and four Apache Tribes in Arizona have

10 forrnal treaties with the United States. Even so, Tribal Treaty cards, with or without

11 nurnbers, are not in use in Arizona. [Id., ¶ 38]

12 33. Three Arizona Native Arnerican Tribes - the Navajo Nation, the

13 Zuni Pueblo and the Havasupai Tribe - do not issue Tribal identification cards or

14 enrollrnent cards. [ITCA Ex. 58, ¶ 39; see also 8/30/06 Hr’g Tr. at 112:21-113:9 Supai

15 Tribe does not issue identification] At least three Arizona tribes charge a fee for

16 updated, replacernent or initial tribal enrollrnent or identification cards. [Defs’ Ex. 12,

17 atNo. 11]

18 34. Hundreds of Native Arnericans reside on Arizona reservations but

19 are not eligible to becorne enrolled Tribal rnernbers. [ITCA Ex. 58, ¶ 40] Such

20 individuals would not possess a tribal enrollrnent nurnber.

21 35. The distance to Arizona MVD offices, the lirnited opening hours of

22 such offices, the expense and required docurnentation rnake it veiy difficult or

23 irnpossible for Native Arnericans residing on reservations to obtain Arizona driver’s

24 licenses or non-operating identification licenses. [ITCA Ex. 58, ¶ 34]

25 36. The ITCA Plaintiffs have identified several individuals who do not

26 possess Registration ID. [See ITCA Ex. 22, 33, 34, 35, 36, 127] These individuals do

27 not have the financial rneans to obtain Registration ID. [ITCA Ex. 22, ¶ 9; ITCA Ex.

28 33, ¶ 9; ITCA Ex. 34, ¶ 10; ITCA Ex. 35, ¶ 5; ITCA Ex. 36, ¶ 6]
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1 37. For sorne, regardless of cost, Registration ID is irnpossible to

2 obtain. Shirley Preiss was born in Kentucky in 1910 and not issued a birth certificate.

3 [ITCA Ex. 127, ¶J 1, 9] She has atternpted to obtain a delayed birth certificate, but has

4 been advised by officials in Kentucky that they cannot issue one to her. [Id., ¶ 10] She

5 does not possess any other forms of Registration ID and has been denied an Arizona

6 non-operating identification license because she does not possess a birth certificate or

7 other docurnents acceptable to the MVD. [Id., ¶ 8]

8 38. Irnplernentation of the Registration ID requirernent has led

9 organizations that conduct voter registration activities to reduce or stop such activities

10 altogether. [8/30/06 Hr’g Tr. at 121:10-124:9; see also Mann Dep. at 12:13-12:21;

11 ITCA Ex. 128, ¶J 5-6; Dean-Lytle Dep. at 22:8-22:17] Those that continue to work to

12 register voters rnust devote double or triple the resources they would have needed to

13 expend before Proposition 200 to register the sarne nurnber of voters. [ITCA Ex. 128, ¶
14 5]

15 39. Many people are reluctant to provide the inforrnation contained in

16 "satisfactory evidence of citizenship" docurnents to those conducting voter registration

17 activities, even county ernployees. [Id. Mann Dep. at 32:17-32:25; ITCA Ex. 128, ¶
18 6b; 8/30/O6Hr’gTr. at 123:4-123:11]

19 D. Alternatives to Purchasing Polling ID Are Insufficient to Protect all
Voters.

20
40. Elections officials have expressed concern that sorne segrnents of

21
the cornrnunity rnay not possess Polling ID. [Wayrnan-Trujillo Dep. at 106:12-106:16]

22
41. Several of the individuals that the ITCA Plaintiffs identified who

23
lack Registration ID also do not possess sufficient Polling ID. [ITCA Ex. 22, ¶J 6-7;

24
ITCA Ex. 33, ¶J 6-7; ITCA Ex. 34, ¶J 7-8]

25
42. Under A.R.S. § 16-579, governrnent-issued photo identification

26
rnust contain a voter’s current narne and address to perrnit that person to vote a regular

27
ballot at the polls on election day. Arizona law does not require an individual to obtain

28
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1 a new driver’s license or non-operating identification license with updated address

2 information when that individual rnoves. [See ITCA Ex. 37] Once issued, an Arizona

3 driver’s license is valid until the driver’s 65th birthday. A.R.S. § 28-3 171A1.

4 43. Excluding "Official Election Mail" addressed to an individual voter

5 and sorne forrns of identification issued by sorne Native Arnerican tribal governrnents,

6 Polling Place ID cannot be obtained without payrnent of a fee for the identification itself

7 or for a service such as a bank account or utility service. [See Defs’ Ex. 42, at 128]

8 44. Arizona counties are not required by law to send "Official Election

9 Mail" individually addressed to any registered voter. [See 7/31/06 Osborne Dep. at

10 62:4-63:8, 63:25-64:10; Hansen Dep. at 57:5-57:17; ITCA Ex. 18; 7/25/06 Kanefield

11 Dep. at 139:1-3; Dastrup Dep. at 21:23-21:25; Pew Dep. at 22:20-23:18] Not all

12 Arizona counties send official election rnail, addressed to all individual voters, which

13 voters rnay use as Polling Place ID. [See, e.g., Defs’ Ex. 42, at 128 listing forrns of

14 Polling Place ID; ITCA Ex. 18; ITCA Ex. 20 lirniting Polling Place ID to "those

15 specifically noted in the Manuel [sic]"; Stallworth Dep. at 32:15-32:25]

16 45. Indeed, rnost Arizona counties do not send Official Election Mail to

17 "inactive" registered voters. [See 7/31/06 Osborne Dep. at 59:21-60:18; Hansen Dep. at

18 50:2-50:4, 57:2-57:9; 8/30/06 Hr’g Tn. at 111:12-111:20]

19 46. Even if a county sent official election rnail on voter registration

20 cards that such county accepted as polling place identification in the 2006 prirnany on

21 general election, the record does not establish that any county will send such iterns to

22 voters on accept thern as polling place identification for future elections. [Cf Defs’ Ex.

23 42, at 128 official election rnail not listed as Polling Place ID; Stallwonth Dep. at 33:6-

24 33:9]

25 47. Indeed, Maricopa County, will not send Official Election Mail

26 addressed to individual voters for elections in 2008. [ITCA Ex. 134; see also 1/14/08

27 Osborne Dep. at 83:20-84:11, 86:1-86:4 discussing cost of sending sarnple ballots to

28 individual voters and potential for not doing so in 2008 to rneet County-rnandated
- 10 -



1 budget reduction; Wayrnan-Trujillo Dep. at 108:16-109:10 Yavapai County rnay not

2 send official election rnail in 2008, and did not do so for the February 5, 2008

3 Presidential Preference Election] Accordingly, rnone than 56 percent of the active

4 voters in Arizona will not receive this fonrn of free identification to use at the polls on

5 election day. [See ITCA Ex. 133 listing nurnben of registered voters by county]

6 48. Even if Arizona counties issue "Official Election Mail" to

7 individual voters, they are not required by law to accept "Official Election Mail" as

8 Polling Place ID, and sorne Arizona counties do not. [See Defs’ Ex. 42, at 128, Connon

9 ernail, supra; Dastrup Dep. at 22:1-22:12; Pew Dep. at 23:10-23:18; Rapier letter,

10 supra]

11 49. A Recorder’s Certificate is only available to a voter whose narne

12 does not appear on the precinct register due to the Recorder’s error. [7/31/06 Osborne

13 Dep. at 56:3-58:14; 8/2/06 Rodriguez Dep. at 41:25-45:8; Hoyos Dep. at 29:24-30:22]

14 At least one County Recorder did not know when she should issue a Recorder’s

15 Certificate. [Dean-Lytle Dep. at 85:18-86:2]

16 50. In-person early voting is one rnethod by which Arizona registered

17 voters can vote. See A.R.S. § 16-541A. Procedures for in-person early voting are

18 exactly the sarne as in-person voting on election day, except that voters need not present

19 Polling Place ID to vote early. [Doc. 219, at 3-4] However, counties do not provide as

20 rnany early voting sites as election day polling places. [Mann Dep. at 112:14-112:20;

21 8/30/06 Hn’g Tn. at 106:10-106:12, 109:5-109:8; Hoyos Dep. at 82:3-82:12; Wayrnan

22 Trujillo Dep. at 137:10-138:16] In Yurna County, for exarnple, which covers

23 5,519 square rniles, in-person early voting is only conducted at the County Recorder’s

24 office in the City of Yurna. [Mann Dep. at 112:14-112:20]

25 51. Pursuant to sections 4f4 and 203 of the Voting Rights Act,

26 Arizona counties rnust provide language assistance to voters. See 42 U.S.C. §
27 1973bf, 1973aa-la; 28 C.F.R. Pant 55, App. Language assistance is not always

28
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1 available to early voters. [See 8/30/06 Hn’g Tn. at 107:25-108:9; Hoyos Dep. at 74:15-

2 75:9]

3 52. Racial and ethnic Minority voters are at least three tirnes less likely

4 than Anglo voters to vote by rnail. [ITCA Ex. 21, at 8] Approxirnately 53 percent of

5 Anglo voters voted by rnail in the Novernben 2004 general election, while only 15

6 percent ofMinority voters voted by rnail in the Novernben 2004 general election. [Id.]

7 53. Counties provide fan fewer sites for post-election day ID

8 verification than polling places. [See Wayrnan-Trujillo Dep. at 97:18-99:13] In Yurna

9 County, for exarnple, which covers 5,519 square rniles, a voter who cast a conditional

10 provisional ballot rnust go to the County Recorder’s office in the City of Yurna to

11 present sufficient identification on his ballot will not be counted. [Mann Dep. at 108:13-

12 108:20]

13 E. Plaintiffs Have Been Harmed by Proposition 200.

14 54. The Arizona Advocacy Network AzAN is a not-for-profit

15 rnernbenship organization whose rnission includes leading efforts for electoral justice

16 and increased civic participation. Central to this rnission is encouraging citizens to

17 becorne active participants in our dernocracy by a registering citizens to vote, b

18 educating voters about issues, c turning out voters getting thern to the polls and d

19 rnaking sure they can vote effectively at the polls. [ITCA Ex. 128, ¶ 2]

20 55. AzAN contracts with USAction Education Fund to conduct voter

21 registration and get-out-the-vote carnpaigns. AzAN is cornpensated by USAction based

22 on the nurnben of successful voter registrations it subrnits. AzAN will only be

23 cornpensated for confinrned registrations, requiring that it keep records of all newly

24 registered voters. [Id. ¶J 4, 6]

25 56. In 2008, AzAN’s goal is to register 5,000 low-incorne voters, and

26 follow up with thern to rnake sure they succeed in voting. AzAN will focus its voter

27 engagernent efforts in rnajority Latino cornrnunities. [Id. ¶ 5]

28
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1 57. To register voters, AzAN staff and/on volunteers rnust convince

2 strangers to provide thern with a great deal of personal infonrnation. In a state that leads

3 the nation in identity theft, rnany people are reluctant to give out such infonrnation to

4 sorneone they do not know. The increased dernands for infonrnation as a result of

5 Proposition 200 rnake potential registrants rnone reluctant to register with AzAN.

6 Although they rnay choose to cornplete the voter registration fonrn and rnail it in on their

7 own, AzAN will not receive credit for that registration. [Id. ¶ 6]

8 58. AzAN staff on volunteers will also be unable to register rnost

9 people who could provide a passport on birth certificate to register, because they would

10 need to have a copy rnachine with thern at the tirne the person wishes to register. This

11 group of eligible voters will not be available to AzAN as potential registrants, once

12 again necessitating that they interact with rnone citizens pen actual registration achieved

13 than in other states. [Id.]

14 59. Eva Steele is a rnernben of AzAN. Ms. Steele, a native-born citizen

15 of the United States, who spent rnost of hen life in Missouri, rnoved to Mesa, Arizona in

16 Januaiy 2006 and resides in an assisted living facility. Ms. Steele does not have access

17 to Registration ID and therefore was unable to register to vote. Though she is now

18 registered to vote, Ms. Steele was only able to register when the Registration ID

19 nequinernent was not in effect between October 5 and October 20, 2006. [Id. ¶ 7]

20 60. AzAN staff have rnet with Shirley Preiss, a 97-year-old native-born

21 citizen of the United States. Ms. Preiss wishes to register to vote in Arizona, where she

22 now lives with hen son, but does not possess and cannot obtain Docurnentany Evidence

23 of Citizenship. Due to the Proposition 200 ID Requinernents, AzAN has not been able

24 to assist Ms. Preiss in registering to vote. [Id. ¶ 8]

25 61. Due to the Registration ID nequinernent, AzAN will need to contact

26 approxirnately twice as rnany eligible registrants for each successful registration than

27 will be necessaiy in other states that have no such nequinernent. [Id. ¶ 6]

28
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1 62. During the 2006 elections, the first in which the Polling ID

2 nequinernent was in effect, AzAN engaged in the following activities that it had not

3 undertaken before the law’s irnplernentation: a educating voters about the new Polling

4 ID nequinernent at 20 public forurns, b training volunteers so that they understood what

5 constituted acceptable Polling ID, and how voters were to be treated if they were barred

6 frorn voting regular ballots due to the Polling ID nequinernent, c distributed "Voter’s

7 Bill of Rights" leaflets listing voters’ nights under the law and what constituted

8 acceptable Polling ID, d deploying volunteers to polling places to survey voters

9 corning out of the polls about whether they had had difficulties voting due to the Polling

10 ID nequinernents, and e assisting voters to rnake sure they were able to vote when they

11 were wrongly turned away frorn the polls. [Id. ¶J 10-11]

12 63. AzAN’s survey efforts in 2006 dernonstrated that poll workers were

13 not applying the Polling Place ID provisions correctly and that voters erroneously were

14 being turned away frorn the polls. [Id. ¶ 12]

15 64. Because of the nurnben of problerns voters encountered at the polls

16 in 2006, AzAN staff has detenrnined that it will be necessaiy to drarnatically increase the

17 nurnben of volunteers it trains and deploys in future elections in order to ensure that

18 rnone voters are not erroneously turned away frorn the polls as a result of Proposition

19 200. These volunteers would otherwise be available for traditional get-out-the-vote

20 activities of calling voters and transporting thern to the polls. [Id. ¶ 19]

21 65. AzAN incurred costs in 2006 that it would not have incurred absent

22 Proposition 200. AzAN incurred an additional $8,350 in 2006 to recruit, train, deploy

23 and supervise volunteers, print "Voters Bill of Rights" handouts and travel to polling

24 places on election days. [Id. ¶ 22]

25 66. For the 2008 elections, AzAN has the goal of recruiting, training

26 and deploying five hundred volunteers at a projected cost of $17,254.00. None of the

27 costs associated with this staff and volunteer effort would be necessaiy but for the

28 irnplernentation of Proposition 200. [Id. ¶ 20] AzAN estirnates that the additional costs
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1 associated with registering voters under Prop 200’s proof-of-citizenship nequinernents are

2 $44,000.00. [Id. ¶21]

3 67. It is central to the rnission of the Hopi Election Office, an agency of

4 the Hopi Tribal governrnent, to encourage tribal rnernbens to becorne active participants

5 in state and federal elections and thereby in the United States dernocracy, which

6 includes registering citizens to vote. [Defs’ Ex. 13, at 3]

7 68. There are approxirnately 12,512 Hopi tribal rnernbens. Of those

8 enrolled rnernbens, approxirnately 9,235 are oven 18 years of age. There are substantial

9 nurnbens of Hopi individuals who lack a Hopi enrollrnent card and thus do not have an

10 enrollrnent nurnben to provide as Registration ID. These individuals, who lack even a

11 forrn of tribal ID, usually also lack other forms of Registration ID, such as passports,

12 driven’s licenses on nonopenating identification licenses. As of July 2006, there were

13 4,348 Hopi inidividuals who had not received a Hopi enrollrnent card. [Id. at 5]

14 69. The Hopi Tribal Registrar has engaged in voter registration drives

15 since the effective date of Proposition 200, but has been unable to register voters in

16 nearly the sarne nurnbens as she had before Proposition 200 went into effect. [Id. at 4]

17 70. The Hopi Tribe has discussed with Navajo County the placernent of

18 a new, additional precinct on a rather nernote part of the reservation an area in which

19 certain Hopi voters have to walk six rniles to cast their votes. Hopi was infonrned by

20 Navajo County that new precincts are detenrnined based on the nurnben of voters who

21 turn out to vote. Because the Registration ID nequinernent has caused a decrease in Hopi

22 voter turnout, Hopi has been unsuccessful in obtaining this additional precinct. [Id.]

23 71. The League of Wornen Voters of Arizona "LWV" is a

24 nonpartisan, non-profit political rnernbenship organization dedicated to irnpnoving

25 systerns of governrnent, increasing voter participation and irnpacting public policies

26 through citizen education and advocacy. By preventing eligible individuals who lack

27 voting identification frorn voting, Proposition 200 harms LWV’s ability to increase

28 voter participation. [8/30/06 Hn’g Tn. at 116:6-116:20; Defs’ Ex. 17, at 3]
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1 72. Before the irnplernentation ofProposition 200’s proof of citizenship

2 nequinernent, LWV devoted substantial tirne and resources to registering eligible voters.

3 Specifically, LWV conducted voter registration drives by setting up tables at fairs,

4 school parents’ nights and other cornrnunity events. In the past, LWV has also gone

5 door-to-door registering voters. At such voter registration events, LWV would provide

6 voter registration fonrns to be filled out, then deliver thern to the county recorder.

7 [8/30/O6Hn’gTn. at 119:1-121:9; Defs’ Ex. 17, at 3-4]

8 73. LWV has lirnited resources available to register voters. It is

9 irnpossible for LWV to set up photocopying equiprnent at its voter registration events to

10 rneet Arizona’s proofof citizenship nequinernent. Moreover, the cost of equipping LWV

11 ernployees and volunteers with rnobile scanners on photocopying rnachines to create

12 copies of registrants’ Registration ID for those who lack a driven’s on non-operator’s

13 license issued after October 1, 1996, alien registration nurnben on tribal enrollrnent

14 nurnben is prohibitively expensive, and would preclude LWV frorn registering voters.

15 LWV does not have the financial resources to purchase such equiprnent. Even if LWV

16 had sufficient financial resources to purchase rnobile photocopying equiprnent, such

17 purchases would require LWV to divert financial resources frorn current voter education

18 and registration activities. [8/30/06 Hn’g Tn. at 122:1-123:3]

19 74. Because LWV lacks the ability to copy docurnents that serve as

20 Registration under Proposition 200, it has ceased its voter registration drives, except to

21 distribute registration fonrns. As such, LWV is unable to ensure that any registration

22 forrns it distributes are being delivered to the county recorders. Before Propostion 200

23 took effect, LWV registered at least 300 voters a year. It now can confinrn no voter

24 registrations. Consequently, LWV’s efforts to register voters are harrned by Proposition

25 200. [8/30/06 Hn’g Tn. at 121:10-121:25]

26 75. The League of United Latin Arnerican Citizens "LULAC" is a

27 rnernbenship organization dedicated to advancing the econornic condition, educational

28 attainment, political influence, health and civil nights of the Hispanic population of the
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1 United States. A key cornponent of LULAC’s rnission is to ernpowen the Latino

2 cornrnunity by rneans of civic engagernent through voter registration and participation.

3 By preventing eligible individuals who lack Registration on Polling ID frorn voting,

4 Proposition 200 hanrns LULAC’s ability to increase voter participation. [Defs’ Ex. 16,

5 at3]

6 76. Specifically, the cornrnunity that LULAC serves is veiy rnobile and

7 includes rnany people who change residences often. Often, these individuals use a P.O.

8 box and cannot readily obtain voting identification with their current residence address.

9 In addition, rnany rnernbens of the cornrnunity that LULAC serves live in apartrnents

10 that provide utility service and do not receive utility bills. Moreover, rnany of the olden

11 rnernbens of the cornrnunity that LULAC serves live with their children on in nursing

12 hornes on other assisted living facilities. Consequently, the cornrnunity that LULAC

13 serves includes rnany people who are less likely than others to possess Polling ID. [Id.]

14 77. Before the irnplernentation ofProposition 200’s proof of citizenship

15 nequinernent, LULAC devoted substantial tirne and resources to registering eligible

16 voters. Specifically, LULAC conducted three types of voter registration drives:

17 canvassing going door-to-door, event setting up tables at fairs and other cornrnunity

18 events and site setting up tables outside grocery stones, etc.. At such voter registration

19 events, LULAC would provide voter registration forms to be cornpleted, then deliver the

20 cornpleted forms to the county recorder. [Id. at 4]

21 78. The cornrnunity that LULAC serves includes rnany naturalized

22 citizens, who seldorn cany their certificates of naturalization with thern. Furtherrnone,

23 because of fears about identity theft, rnany people decline to provide LULAC volunteers

24 with the docurnents on nurnbens that constitute "satisfactory evidence of citizenship"

25 under Proposition 200, further harnpering LULAC’s voter registration efforts. LId.]

26 79. Even if potential registrants have Registration ID with thern when

27 they corne into contact with a LULAC voter registration drive, it is irnpossible for

28 LULAC to set up photocopying equiprnent at its voter registration events. Moreover,
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1 the cost of equipping LULAC ernployees and volunteers with rnobile scanners on

2 photocopying rnachines to copy Registration ID is prohibitively expensive, and would

3 preclude LULAC frorn registering voters. LULAC does not have the financial resources

4 to purchase such equiprnent. Even if LULAC had sufficient financial resources to

5 purchase rnobile photocopying equiprnent, such purchases would require LULAC to

6 divert financial resources frorn other voter outreach, and registration activities. [Id. at 4-

7 5]

8 80. The purpose of the Inter Tribal Council of Arizona, Inc. "ITCA"

9 is to provide its Mernben Tribes with the rneans to take action on rnattens that affect thern

10 collectively and individually, to prornote tribal sovereignty, and to strengthen tribal

11 governrnents. Supporting tribal governrnents in their efforts to prornote voter

12 participation arnong their individual rnernbens is an integral part of this purpose. As of

13 2003, there were approxirnately 112,790 individual rnernbens of the ITCA Mernben

14 Tribes in Arizona. [Defs’ Ex. 12, at 3; Defs’ Ex. 41, at 3]

15 81. Voter education and outreach for Mernben Tribes of ITCA is central

16 to ITCA’s rnission. In light of the bundensorne and cornplicated nequinernents of the

17 voter identification provisions of Proposition 200, ITCA has intensified its voter

18 outreach and education efforts at additional cost to ITCA. These efforts have included,

19 but are not lirnited to, printing a special voter inforrnation parnphlet, attending various

20 rneetings at Reservations throughout Arizona to educate Mernben Tribes, and devoting

21 additional ITCA rneeting tirne and resources to such efforts. In 2006, ITCA expended

22 287 hours in staff tirne and $30,783 for voter education and outreach related to

23 Proposition 200. [Defs’ Ex. 41, at 6 and attachments]

24 82. ITCA is not aware of the existence of the "bureau of Indian affairs

25 card nurnben" on "tribal treaty card nurnben" referenced in A.R.S. § 16-166F6.

26 Moreover, certain ITCA Mernben Tribes do not provide their rnernbens with "enrollrnent

27 nurnbens." A.R.S. § 16-166F6. Furthermore, sorne of ITCA’s Mernben Tribes do not

28 provide Tribal enrollrnent on identification cards at all. Many Mernben Tribes also lack
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1 on have lirnited financial resources to keep ennollrnent/tribal identification cards current

2 for their tribal rnernbens. [Defs’ Ex. 41, at 4]

3 83. Sorne ITCA Mernben Tribes have atternpted to change on update

4 their enrollrnent on tribal identification cards in an effort to rneet the Registration ID

S nequinernents. Such efforts required use of funds frorn already lirnited tribal budgets.

6 [Id. at4]

7 84. Plaintiff Steve Gallando is a rnernben of both the Arizona House of

8 Representatives and the Phoenix Union High School District Governing Board. Before

9 he becarne an elected official, he worked for 14 years in the Office of the Maricopa

10 County Recorder overseeing voter registration. As an elected official, he has personal

11 experience in carnpaigning for election, supervising paid and volunteer carnpaign staff

12 and constituent service and outreach. [Defs’ Ex. 14, at 6-7]

13 85. Plaintiff Rep. Steve Gallando’s strongest supporters and likely

14 supporters also are concentrated in neighborhoods in which rnernbens of racial and

15 ethnic rninority groups rnake up the predorninant share of the eligible voters. [Id. at 5-6]

16 86. Relative to cornrnunities in which white, non-Hispanic residents are

17 in the rnajority, his supporters and likely supporters in such heavily-rninority

18 cornrnunities are a less likely to possess the voting identification required by

19 Proposition 200, b less likely to possess a birth certificate and/on other proof of

20 citizenship required by the voter registration nequinernents of Proposition 200, c less

21 likely to have access to rnoton vehicles on other rneans of transportation that would assist

22 thern in obtaining docurnentation to satisfy the nequinernents of Proposition 200; and d

23 less likely to have access to telephones, the Internet and other rnass cornrnunication

24 resources that would assist thern in rneeting the nequinernents of Proposition 200. LId.]

25 87. For these reasons, candidates whose supporters are predorninantly

26 residents of affluent cornrnunities and/on predorninantly white, non-Hispanic

27 neighborhoods will be placed at an advantage relative to Rep. Gallando because their

28 supporters will be rnone likely than his to have their votes counted notwithstanding the
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1 nequinernents of Proposition 200. [Id.] In order to nernain cornpetitive with such

2 candidates, Rep. Gallando will be forced to divert a disproportionate share of his

3 resources toward voter education and other efforts to ensure that his supporters are not

4 frustrated by the nequinernents of Proposition 200. LId.] This is of particular concern for

5 Rep. Gallando’s 2008 reelection to the Phoenix Union High School District, in which he

6 plans to seek one of the two at-lange seats. [Id.]

7 88. Rep. Gallando is harrned by the voting identification nequinernent of

8 Proposition 200 due to: a his need to expend additional effort in educating his potential

9 supporters and carnpaign workers as to how to satisfy the Registration and Polling ID

10 nequinernents before elections, b his need to expend additional effort in rnobilizing his

11 supporters that is, "get out the vote" activities during elections, c the likelihood that

12 despite his best efforts, sorne of his potential supporters who are eligible to vote will

13 have their registration applications rejected because they lack Registration ID, d the

14 likelihood that despite his best efforts, sorne of his supporters will not atternpt to register

15 on vote at all due to their lack of Registration on Polling ID, on their belief that they will

16 be prevented frorn voting by the identification nequinernents, e the likelihood that

17 despite his best efforts, sorne of his supporters will be required to cast conditional

18 provisional ballots that will not be counted because the voters lack Polling ID, fj the

19 likelihood that despite his best efforts, sorne of his supporters will not have their

20 conditional provisional ballots counted because they are unable to visit an ID

21 verification site in person after the election in order to present their identification, g the

22 likelihood that poll workers will provide rnistaken and incorrect infonrnation to his

23 potential supporters that will lead to their ballots not being counted, and the need to

24 expend additional resources to train poll watchers to ensure that poll workers correctly

25 apply the identification nequinernents, and h the disadvantage that Rep. Gallando will

26 suffer relative to other candidates whose supporters are better able to satisfy the

27 Registration and Polling ID nequinernents of Proposition 200. [Id. at 3-5]

28
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F. The Record is Devoid of Evidence of Fraudulent Registration or
1 Voting by Undocumented Immigrants - the Harm Proposition 200

2
Was Designed to Remedy.

89. Proposition 200’s supporters charnpioned the initiative as a way to
3

stop illegal irnrnignation. [ITCA Ex. 51] Yet defendants have disclosed no evidence
4

that any illegal irnrnignant has registered to vote on voted in Arizona.
5

90. Rather, Maricopa County posits that 14 prosecutions for
6

registration on voting related crirnes constitute proof of non-citizen registration and
7

voting. [See Separate Staternent of Facts in Supp. of Mot. for Surnrn. J. by Def.
8

Maricopa County "Maricopa SOF", ¶ 3] According to changing and related pre
9

conviction docurnents, at least nine of those individuals that Maricopa County has
10

prosecuted for registering on voting were legal permanent residents of the United States.
11

[See Defs’ Ex. 52] Moreover, the death certificate of Andre Gysberts shows hirn to be a
12

United States citizen. [Id.]
13

91. Contrary to Maricopa County’s contention, the records of the count
14

cases they cite do not establish that those 14 individuals have been "found not to be
15

United States citizens." [See Maricopa SOF, ¶ 3] The factual bases for the 12
16

convictions the county has obtained for rnisderneanon "Pnesentrnent of a False
17

Instrurnent" on "Unsworn Falsification" do not appear in the court records that the
18

County has disclosed on its Motion for Surnrnary Judgrnent. [Id.; Defs’ Ex. 52]
19

Moreover, all the changes of "Illegal Voting" have been disrnissed. [Maricopa SOF, ¶ 3]
20

92. A very srnall nurnben of voter registration fonrns rejected for failure
21

to provide "satisfactory evidence of citizenship" list a birthplace outside the United
22

States. [7/31/06 Osborne Dep. at 22:11-22:24; ITCA Ex. 130, at 3] Indeed, rnost
23

rejected registrants were born in U.S.: "a large rnajority ofthe rejected applicants - 86.6
24

percent of Hispanics and 92.9 percent of non-Hispanics - were reportedly U.S.-born."
25

[ITCA Ex. 130, at 3]
26

93. Maricopa County receives notification frorn the Maricopa County
27

Superior Court Jury Cornrnissionen of persons who have indicated on a juror affidavit
28
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1 that they are not U.S. citizens. Yet some individuals who attest to the july

2 commissioner that they are not citizens, in fact, are United States citizens. [7/3 1/06

3 Osborne Dep. at 91:4-91:9; 1/23/08 Altaha Dep. at 7:20-8:14]

4 94. There is no evidence that any non-citizen has registered, attempted

5 to register to vote or voted in 12 ofArizona’s 15 counties. [ITCA Ex. 5-7, 9-14, 17, 24,

6 72, atNo. 1; see a/so Justman Dep. at 11:15-11:25; Hansen Dep. at 86:13-87:12; Ex. 45,

7 at 11:10-12:9; Ex. 46, at 31:22-34:9; Dean-Lytle Dep. at 87:17-88:12, 89:19-90:16;

8 Wayman-Trujillo Dep. at 29:15-29:17, 34:5-34:13]

9 95. Yuma County had only one instance in which a non-citizen was

10 alleged to have registered. [Mann Dep. at 98:1-00:25, 101:17-102:19] That individual

11 did not know that she had completed a voter registration form. [Id.] Moreover, she

12 never voted, and requested that her voter registration be canceled when she learned of

13 the error. [Id.]

14 96. Maricopa County Elections Director Karen Osborne testified about

15 only two non-U.S. citizen, legal residents who had been induced to register to vote by

16 others who persuaded them they were permitted to do so over a ten-plus-year period.

17 [7/31/06 Osborne Dep. at 18:18-20:1, 94:17-95:1 calling registration "inadvertent";

18 1/23/08 Osborne Dep. at 15:13-16:10, 40:7-41:12]

19 97. Voter registration forms that Maricopa County received from

20 Petition Partners were rejected for a variety of reasons. [1/23/08 Altaha Dep. at 5:23-

21 6:8; 1/14/08 Altaha Dep. at 42:22-43:8] The rejected registration forms received from

22 Petition Partners did not represent an unusually high percentage of individuals with "F"

23 type driver’s licenses. [1/14/08 Altaha Dep. at 43:9-43:12] Defendants have produced

24 no evidence that any of the registration forms submitted by Petition Partners were

25 completed by non-U.S. citizens. [1/23/08 Altaha Dep. at 6:11-6:13, 7:3-7:11]

26 98. Like non-U.S. citizens, many felons are not entitled to register or

27 vote. Maricopa County produced evidence that many individuals with felony

28 convictions had registered or voted while ineligible to do so. [1/23/08 Osborne Dep. at
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1 25:10-26: 19] The Proposition 200 ID nequinernents do not prevent felons frorn

2 registering on voting. LId.]

3 99. The pre-Proposition 200 nequinernent that a registrant check a box

4 stating that he on she is a U.S. citizen and sign the voter registration fonrn under penalty

5 of peijuny was sufficient to prevent non-U.S. citizens frorn registering to vote. [Dean-

6 Lytle Dep. at 3 1:22-32:23; Wayrnan-Trujillo Dep. at 28:2-30:9]

7 100. The record contains no evidence of fraudulent voting at the polls by

8 ineligible voters. Indeed, Arizona counties have not reported a single instance of

9 irnposten voting on election day on during in-person early voting. [E.g., Justrnan Dep. at

10 12:22-13:4; Hansen Dep. at 87:13-87:20; 1/14/08 Osborne Dep. at 89:3-89:6; 8/30/06

11 Hn’g Tn. at 101:23-102:1; Dastrup Dep., at 29:5; Stallworth Dep., at 20:18-20:23;

12 1/23/08 Osborne Dep. at 6:10-6:24, 31:13-31:17; Hoyos Dep. at 40:3-41:1; Wayrnan

13 Trujillo Dep. at 128:13-128:15] Irnposten voting, however, has occurred by rnail-in

14 ballot. [Id., 1/14/08 Osborne Dep. at 89:7-90:12; 1/23/08 Osborne Dep. at 7: 1-7:22]

15 G. Proposition 200 Does Not Prevent Registration by Non-Citizens or
Imposter Voting, but Alternatives to the Identification Requirements

16 of Proposition 200 Can Prevent Voter Fraud.

17 101. County Recorders do not take any steps to verify the authenticity of

18 birth certificates, photocopies of passport pages, Bureau of Indian Affairs card nurnbens,

19 Tribal Treaty card nurnbens on Tribal enrollrnent nurnbens. [1/14/08 Osborne Dep. at

20 50:10-51:25; Mann Dep. at 45:18-46:23; Ex. 45, at 20:22-22:4; Dean-Lytle Dep. at

21 49:21-51:19; Wayrnan-Trujillo Dep. at 63:8-66:9]

22 102. The driven’s license rnatching process does not assure that

23 registrants are United States citizens. The Arizona MVD does not verify citizenship.

24 [Yanofsky Dep. at 12:24-13:25] Instead, MVD detenrnines only authorized presence in

25 Arizona. LId., at 13:10-13:13, 57:8-57:15]

26 103. A non-citizen with authorized presence in Arizona can possess a

27 regular "D" type Arizona driven’s license. [Id., at 35:10-35:16, 37:8-37: 19, 63:19-64:9]

28 If that individual’s alien registration card had no expiration date, he could have received
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1 a regular, extended license that does not expire until his 65th birthday. [Id. at 21:18-

2 22:7]

3 104. Arizona issued driven’s licenses and non-driven identification

4 licenses before 1996 without verifying citizenship on authorized presence in the United

5 States. [Id. at 23:7-23:25] Such licenses included extended licenses that do not expire

6 until the holder’s 65th birthday [See Gage Dep. at 62:2-62:7 MVD began issuing

7 extended licenses in 1993]

8 105. Even if MVD originally issued a license to an individual before

9 October 1, 1996, if the license holder replaced a lost license, on updated his photo on

10 address and obtained a duplicate license after October 1, 1996, the "issue date" of the

11 license would be the date that the new license was provided. [Yanofsky Dep. at 48:11-

12 49:10, 59:19-60:25] As such, it would serve as "satisfactory evidence of citizenship"

13 under Proposition 200. A.R.S. § 16-166F. This is so, even if the person never

14 established "lawful presence" in the United States. [Yanofsky Dep. at 25:23-29:15]

15 106. An individual possessing an "F" type on "foreign" driven’s license

16 rnay be a United States citizen. [Mann Dep. at 71:19-72:4; Yanofsky Dep. at 63:23-

17 64:1]

18 107. Use of regular provisional ballots, which are subject to the sarne

19 signature rnatching procedure used for early and rnail-in ballots, is sufficient to guard

20 against voter fraud. [7/31/06 Osborne Dep. at 50:24-52:9, 75:7-76: 15; Justrnan Dep. at

21 35:10-35:23; Hansen Dep. at 70:11-70: 14; 8/2/06 Rodriguez Dep. at 75:17-77:9; Mann

22 Dep. at 109: 1-109:9; 7/25/06 Kanefield Dep., at 56: 14-56:20; Dastrup Dep., at 28:23-

23 29:1; Pew Dep., at 19:5-19:7; Hoyos Dep. at 42:21-44:20; Wayrnan-Trujillo Dep. at

24 113:6-113:16]

25 108. Arizona elections officials believe that penforrning signature

26 cornparisons for conditional provisional ballots would not irnpose a significant burden

27 on thern. [1/14/08 Osborne Dep. at 76:23-77: 16; Mann Dep. at 108:7-108:12; Hoyos

28 Dep. at 49:9-49:15; Wayrnan-TrujilloDep. at 124:22-126:1]
- 24 -



H. Hispanic and Native American Citizens Have Faced a History of
1 Discrimination in Arizona and Are Less Likely than White Citizens to

2
Possess Documents that Meet Proposition 200’s ID Requirements.

109. Official Discrirnination against Hispanic citizens began long before
3

Arizona statehood and has continued well into the present day. Indeed, the debate oven
4

the boundaries of the future state was influenced by the desire to rninirnize Hispanic
S

political influence. [ITCA Ex. 145, at 8]
6

110. Frorn 1909 until banned by the Voting Rights Act Arnendrnents of
7

1970, Arizona had a literacy test for voting. [ITCA Ex. 135, at 10-11]
8

111. Arizona held English-only elections until the state becarne covered
9

by the language rninority provisions ofthe Voting Rights Act. [Id., at 12-13]
10

112. Another exarnple of official discrirnination against Latino and
11

Native Arnericans in Arizona is the 1988 arnendrnent to the Arizona Constitution
12

irnposed an English-only nequinernent for the State and its political subdivisions, which
13

was held unconstitutional in Ruiz v. Hull, 957 P.2d 984 Ariz. 1998. The English-only
14

arnendrnent hanrned the ability of both Hispanic and Native Arnerican citizens to
15

participate in the political process. Id. at 997.
16

113. Arizona’s funding for education of students with lirnited English
17

proficiency is insufficient to cornply with federal law. See Flores v. Arizona, 172 F.
18

Supp. 2d 1225, 1239 D. Ariz. 2000. Despite the passage of eight years and a conternpt
19

Order, the State still has not cornplied with the District Court’s Order to adequately fund
20

lirnited English proficiency education. See Flores v. Arizona, 480 F. Supp. 2d 1157,
21

1167 D. Ariz. 2007, affirmed 516 F.3d 1140 9th Cm. 2008.
22

114. Native Arnericans did not earn the night to vote in Arizona until
23

1948. See Harrison v. Laveen, 196 P.2d 456 Ariz. 1948. The history of
24

discrirnination against Native Arnerican voters is well docurnented in court opinions.
25

E.g., Goddard v. Babbitt, 536 F. Supp. 538, 543 D. Ariz. 1982 stipulated nernedy for
26

rnalapportioned congressional redistricting united San Canlos Apache Reservation into
27

one district; Goodluck v. Apache County, 417 F. Supp. 13 D. Ariz. 1975 invalidating
28
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1 supervisorial districts that discriminated against Navajo citizens; K/ahr Wi//jams, 339

2 F. Supp. 922, 927 D. Ariz. 1972 striking down redistricting plan that intentionally

3 discriminated against the Navajo Nation; United States v. Ariz., No. 88- 1989-PHX-

4 EHC D. Ariz. consent decrees settling Indian-language claims under the Voting

5 Rights Act for Navajo and Apache Counties; Shir/ey v. Superior Court, 513 P.2d 939

6 Ariz. 1973 reversing injunction that wrongfully prohibited duly elected Native

7 American candidate from taking office.

8 115. Only 50 percent of Hispanic individuals have bank accounts, while

9 nearly 80 percent of Anglo individuals have bank accounts. [ITCA Ex. 21, at 9-10] As

10 such, Hispanic voters are far less likely to possess a bank statement to use as polling

11 place identification. [7/31/06 Osborne Dep. at 78:3-78:12]

12 116. Among all households in Arizona in 2000, 7.4 percent had no

13 vehicle available. Among white households the rate was 5.6 percent without a vehicle,

14 while Hispanic and Indian households had rates of 11.2 percent and 20.3 percent,

15 respectively. [ITCA Ex. 103] Those without vehicles are less likely to possess forms of

16 Registration or Polling ID such as driver’s licenses, vehicle registrations or vehicle

17 insurance cards. Moreover, they face greater difficulty traveling to obtain such

18 documents or to early voting or ID verification sites.

19 117. Among those 18 and over in Arizona, in 2000, 7.6 percent had not

20 completed ninth grade. The rate was 2.3 percent for the white population, while the

21 rates were 24.4 percent and 30.2 percent for the Hispanic and Indian populations,

22 respectively. [Id.; see a/so ITCA Ex. 136, at 2]

23 118. 13.9 percent of Arizona residents lived below the poverty line in

24 2000. The rate for the white population was 7.8 percent, while the rate for the Hispanic

25 and Indian population were 24.5 percent and 38 percent, respectively. [Ex. 103]

26 119. In 2000, the median household income for all Arizonans was

27 $40,388. The median income for white households was $43,913, while for Hispanic and

28
- 26 -



1 Indian households, the rnedians were $3 1,419 and $23,709, respectively. LId.; ITCA Ex.

2 136,at2-3]

3 120. U.S.-born Hispanics in Arizona lag fan behind white non-Hispanics

4 in voter registration and voting. [ITCA Ex. 136, at 3, Table 8]

5 121. Analysis of data frorn elections in 2002, 2004 and 2006 shows that

6 Arizona has racially-polarized voting. Latino voters have been cohesive in their support

7 for Latino candidates. [ITCA Ex. 1376, at 5] Only in the case of U.S. House

8 incurnbents Ed Pastor and Raul Gijalva have non-Latinos provided a rnajority of their

9 votes. [Id.] Moreover, in the 2006 election, the rnajority of Rep. Grijalva’s votes were

10 frorn non-white voters, a cornbination of Latinos and non-Latino Native Arnericans. [Id.

11 at 5-6] In particular, arnong the elections outside of rnajority-Hispanic districts, non-

12 Hispanic "crossover" never exceeded 50 percent. [ITCA Ex. 146, at 3]

13 122. Native Arnericans living in Apache, Coconino and Navajo Counties

14 have registered to vote at a lower rate after Proposition 200 than before its voter

15 registration provisions went into effect in Janauiy 2005. [See ITCA Ex. 138, at 2-4]

16 123. There has been a statistically significant decrease in the nurnben of

17 Hispanic Arizonans registering to vote since Proposition 200’s registration nequinernent

18 becarne effective. [ITCA Ex. 139, at 5; ITCA Ex. 140, at 5-6; ITCA EX. 141, at 13]

19 This represents a greaten percentage drop in registration rate than occurred for non-

20 Hispanics. [ITCA Ex. 139, at 6; ITCA Ex. 140, at 5-6; ITCA EX. 141, at 13]

21 124. Hispanic registrants were less likely than non-Hispanic registrants

22 to successfully register to vote after having a voter registration application denied for

23 failure to provide Registration ID. [ITCA Ex. 130, at 3] Hispanic registrants

24 constituted 19.8 percent of rejected applicants who have not successfully registered,

25 while they are only 11 percent of those who were ultirnately successful. [Id.]

26 125. Hispanics as reflected by Spanish-sunnarned applicants,

27 cornprised 13.8 percent of the overall voter registration applicants after Januaiy 1, 2005.

28 [Id., Table 5] However, Hispanics cornprised a disproportionately large share - 16.7
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1 percent - of the rejected applicants, and Hispanics were an even rnone disproportionate

2 share - 19.8 percent - of the rejected applicants who did not eventually go on to register.

3 [Id.]

4 126. On the other hand, Hispanics cornprised a disproportionately srnall

S share - 11.0 percent - of the rejected applicants who later went on to successfully

6 register to vote, as reflected by listing in the statewide voter registration database. [Id.,

7 Table 2]

8 127. Both Hispanics and non-Hispanics to have experienced decreased

9 levels of registration post-Proposition 200, although Hispanics were disproportionately

10 affected. [ITCA Ex. 139, at 16] the Latino share of new voter registrations had

11 declined significantly in two counties since the irnplernentation of Proposition 200.

12 [ITCA Ex. 142, at 6]

13 128. The Hispanic share of overall turnout in the 2006 general election

14 was between 2.6 and 4.2 percent. [ITCA Ex. 144, at 3-4] This was significantly lower

15 than the Hispanic share of registered voters 12.3 percent. Hispanics cornprised a rnuch

16 higher share 10.3 percent of the voters who cast uncounted conditional provisional

17 ballots in that election. [ITCA Ex. 143, at 2]

18 CONCLUSIONS OF LAW

19 A. Jurisdiction

20 1. This case arises under the Constitution, laws, on treaties of the

21 United States.

22 2. This Court has subject rnatten jurisdiction oven this action under 28

23 U.S.C. § 1331, 1343a3-4, 1361 and 1367a and 42 U.S.C. § 1971d, 1973jf

24 and 1983.

25 3. This Court has jurisdiction to grant both declaratory and injunctive

26 reliefunder 28 U.S.C. § 2201 and 2202.

27 4. Venue is proper in this Court under 28 U.S.C. § 1391b.

28
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1
B. Standing

5. Standing involves "both constitutional lirnitations on federal-court
2

jurisdiction and prudential lirnitations on its exercise." Kowalski v. Tesmer, 543 U.S.
3

125, 128-29 2004; Wart/i Seldin, 422 U.S. 490, 498 1975. The elernents of
4

standing are indispensable to a plaintiff’s case and rnust be supported at each stage of
S

the litigation just as any other essential elernent of a case. Warren Fox Family
6

Worldwide, Inc., 328 F.3d 1136, 1140 9th Cm. 2003.
7

6. The constitutional aspect of standing for an individual plaintiff
8

inquires whether the plaintiff has rnade out a case on controversy between hirnself and
9

the defendant within the rneaning of Article III by dernonstrating a sufficient personal
10

stake in the outcorne. Warth, 422 U.S. at 498. The constitutional nequinernents are for a
11

litigant to allege "1 a threatened on actual distinct and palpable injury to [hirnself]; 2
12

a fairly traceable causal connection between the alleged injury and the . . . challenged
13

conduct; and 3 a substantial likelihood that the requested relief will redness on prevent
14

the injury." Hong Kong Supermarket v. Kizer, 830 F.2d 1078, 1081 9th Cm. 1987
15

citations ornitted. Proof of the required injury requires a showing of "an invasion of a
16

legally protected interest" that "affect[s] the plaintiff in a personal and individual way."
17

Lujan v. Defenders of Wildlife, 504 U.S. 555, 560 1992. The prudential aspect of
18

standing concerns the grounds a plaintiff rnay put forward in seeking to vindicate his
19

personal stake. Wart/i, 422 U.S. at 499.
20

7. An action involving rnultiple plaintiffs rnay go forward if at least
21

one plaintiff has standing. See Harris v. Bd. Of Supervisors, Los Angeles County, 366
22

F.3d 754, 761 9th Cm. 2004 citing Pub. Citizen v. Dep’t of Transp., 316 F.3d 1002,
23

1014-15 9th Cm. 2003; Watt v. Energy Action Educ. Found., 454 U.S. 151, 160
24

1981; see also Crawford v. Marion County Election Bd., 128 5. Ct. 1610, 1615 n.7
25

2008 finding "no need to decide whether the other petitioners also have standing"
26

after finding standing for Dernocratic Party.
27

28
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1 8. The potential loss of an election is an injuiy in fact for a candidate.

2 Owen v. Mulligan, 640 F.2d 1130, 1132-33 9th Cm. 1981.

3 9. An organization has standing to sue in its own night by showing

4 harrn to its ability to achieve its organizational objectives and by a drain on its resources.

S Havens Really Corp. v. Coleman, 455 U.S. 363 1982. A fain housing organization

6 rnay satisfy the Article III nequinernent of injuiy in fact if it can dernonstrate: 1

7 frustration of its organizational rnission; and 2 diversion of its resources to cornbat the

8 particular housing discrirnination in question. Smith v. Pac. Properties & Dcv. Corp.,

9 358 F.3d 1097, 1105 9th Cm. 2004 citing Fair Housing of Mann v. Combs, 285 F.3d

10 899, 905 9th Cm. 2002; El Rescate Legal Services, Inc. v. Executive Office of

11 Immigration Review, 959 F.2d 742, 745 9th Cm. 1991 concerning refugee assistance

12 organization; see also Crawfbrd, 128 5. Ct. at 1615 n.7 "We also agree with the

13 unanirnous view of those [Court of Appeals] judges that the Dernocrats have standing to

14 challenge the validity of SEA 483." citing Crawfbrd v. Marion County Election Bd.,

15 472 F.3d 949, 952 7th Cm. 2007 "the law rnay require the Dernocratic Panty and the

16 other organizational plaintiffs to work harden to get eveiy last one of their supporters to

17 the polls.".

18 10. Under the doctrine of "associational" on "representational" standing

19 an organization rnay bring suit on behalf of its rnernbens whether on not the organization

20 itself has suffered an injuiy frorn the challenged action. Hunt v. Wash. State Apple

21 Adver. Comm ‘n, 432 U.S. 333, 342-44 1977. To dernonstrate associational standing,

22 the entity rnust show that 1 at least one of its rnernbens would have standing to sue in

23 his own night, 2 the interests the suit seeks to vindicate are genrnane to the

24 organization’s purpose, and 3 neither the clairn asserted non the relief requested

25 requires the participation of individual rnernbens in the lawsuit. United Food &

26 Commercial Workers Union Local 75] v. Brown Group, Inc., 517 U.S. 544, 553 1996

27 citing Hunt, 432 U.S. at 343. Organizations are not required to show specific instances

28 of injuiy to their rnernbens where it is otherwise clean that their rnernbens would be
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1 adversely affected. California Rural Legal Assistance, Inc. v. Legal Services Corp., 917

2 F.2d 1171, 1174-5 9th Cm. 1990. See Pennell v. City of San Jose, 485 U.S. 1, 7 1988

3 "The likelihood of enfoncernent, with the concornitant probability that a landlord’s rent

4 will be reduced below what he on she would otherwise be able to obtain in the absence

S of the Ordinance, is a sufficient threat of actual injuiy to satisfy Art. III’s nequinernent

6 that ‘[a] plaintiff who challenges a statute rnust dernonstrate a realistic danger of

7 sustaining a direct injuiy as a result ofthe statute’s operation on enfoncernent." quoting

8 Babbitt v. Farm Workers, 422 U. 5. 289, 298 1979; see also Sandusky County

9 Democratic Party v. Blackwell, 387 F.3d 565, 574 6th Cm. 2004 "Appellees have not

10 identified specific voters who will seek to vote at a polling place that will be deerned

11 wrong by election workers, but this is understandable; by their nature, rnistakes cannot

12 be specifically identified in advance. Thus, a voter cannot know in advance that his on

13 hen narne will be dropped frorn the rolls, on listed in an incorrect precinct, on listed

14 correctly but subject to a hurnan error by an election worker who rnistakenly believes

15 the voter is at the wrong polling place. It is inevitable, however, that there will be such

16 rnistakes. The issues Appellees raise are not speculative on nernote; they are real and

17 irnrninent.".

18 11. PlaintiffAzAN has associational and organizational standing.

19 12. Plaintiff Hopi Tribe has associational and organizational standing.

20 13. Plaintiff LWV has organizational standing.

21 14. Plaintiff LULAC has organizational standing.

22 15. Plaintiff ITCA has associational and organizational standing.

23 16. Plaintiff Steve Gallando has standing as a Mexican-Arnerican

24 citizen and candidate.

25 C. Equal Protection Claims

26 17. The Equal Protection Clause of the Fourteenth Arnendrnent protects

27 the fundarnental night to vote frorn undue burden by States. The basic analysis for such

28 clairns is set forth in Burdick v. Takushi, 504 U.S. 428 1992. Under Burdick the
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1 asserted injuiy to the night to vote rnust be weighed against the State’s justifications for

2 the burden irnposed. Id. at 434. Electoral practices that severely burden the night to

3 vote are subject to strict scrutiny. Id.; Norman v. Reed, 502 U.S. 279, 288-89 1992.

4 18. In CrawfOrd, the Suprerne Court reiterated that Burdick did not

S lirnit equal protection review only to severe burdens:

6 In neither Norman non Burdick did we identify any litrnus test for
rneasurin the severity of a burden that a state law irnposes on a political

7 panty, an individual voter, on a discrete class of voters. However slight that
burden rnay appear, as Harper dernonstrates, it rnust be justified by

8 relevant and legitirnate state interests "sufficiently weighty to justify the
lirnitation."

128 5. Ct. at 1616. Courts rnust identify and evaluate the interests put forward by the

10 State as justifications for the burden irnposed by challenged election rules. Anderson v.
11 Celebrezze, 460 U.S. 780 1983.

12 19. States have a general interest in preventing vote fraud that can be
13 sufficient to defeat a pre-enfoncernent facial challenge to an election-day photo ID

14 nequinernent that provides for no-cost exceptions. CrawfOrd, 128 5. Ct. at 162 1-22.

15 20. Preconditions to voting are invidious, even if they are national, if

16 they are irrelevant to voters’ qualifications. CrawfOrd v. Marion County Election Bd.,

17 128 5. Ct. at 1616; Harper Virginia Bd. of Elections, 383 U.S. 663 1966.

18 21. The Registration ID nequinernent is a substantial burden on the night

19 to vote. Relevant evidence of that burden cornes not only frorn the nurnben of rejected

20 voter registration applications, but also frorn the increased - in sorne cases prohibitive -

21 costs of conducting voter registration carnpaigns as a direct consequence of that

22 nequinernent.

23 22. The substantial burden indicated by the nurnben of rejected voter

24 registration applications directly attributable to Proposition 200 - at least 31,000 -

25 requires heightened scrutiny under Burdick v. Takushi and CrawfOrd v. Marion County

26 Bd. Elections.

27

28
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1 23. The Registration ID nequinernent is invidious because its relevance

2 to the State’s asserted interest in preventing registration by non-citizens is tenuous.

3 Registration ID fails to unifonrnly establish the citizenship of applicants. The principal

4 rneans of satisfying the "satisfactory evidence of citizenship" nequinernent - via drivers

5 license - does not establish that individuals in fact are citizens and therefore is not

6 relevant to the question of citizenship.

7 24. The State has no legitirnate interest in preventing voter registration

8 by eligible and qualified citizens who rnenely lack Registration ID. The State’s general

9 interest in preventing voter registration by non-citizens and the handful of docurnented

10 instances in which non-citizens registered to vote do not outweigh the burden irnposed

11 by the Registration ID nequinernent.

12 25. The Registration ID nequinernent is a severe burden on the night to

13 vote as applied to those qualified individuals who through no fault of their own are

14 unable to register to vote because it is not possible for thern to obtain sufficient

15 docurnentaiy evidence of citizenship. The fact that no free alternative is available

16 further enhances the burden. See CrawfOrd, at 1620-21 noting that absent a no-cost

17 alternative the Indiana photo ID law would fail under Harper.

18 26. The Polling ID nequinernent is a substantial burden on the night to

19 vote. Relevant evidence of the burden cornes not only frorn the nurnben of uncounted

20 conditional provisional ballots, but also frorn the travel burden on conditional

21 provisional voters, frorn polling place confusion due to poll workers who are unable to

22 correctly apply the nequinernent, and frorn the fact that adequate no-cost identification is

23 not required to be rnade available to voters.

24 27. The substantial burden indicated by the nurnben of uncounted

25 conditional provisional ballots directly attributable to Proposition 200 - nearly 4,200 -

26 requires heightened scrutiny under Burdick v. Takushi and CrawfOrd v. Marion County

27 Bd. Elections.

28
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1 28. The State has no legitirnate interest in preventing voting by eligible

2 and qualified registered voters who rnenely lack particular fonrns of identification. The

3 State’s general interest in preventing voter irnpensonation fraud does not outweigh the

4 burden irnposed by the Polling ID nequinernent, in particular due to the absence of any

S docurnented instance ofvoter irnpensonation fraud in Arizona.

6 D. Section 2 ofthe Voting Rights Act

7 29. Section 2 of the Voting Rights Act of 1965 provides:

8 a No voting qualification on prerequisite to voting on standard, practice,
9 on procedure shall be irnposed on applied by any State on political

subdivision in a rnannen which results in a denial on abridgernent of the
10 night of any citizen ofthe United States to vote on account of race on colon,

on in contravention of the guarantees set forth in section 1973bf2 of
this title, as provided in subsection b of this section.

12
b A violation of subsection a of this section is established if, based on
the totality of cincurnstances, it is shown that the political processes

14 leading to nornination on election in the State on political subdivision are
not equally open to participation by rnernbens of a class of citizens

15 protected by subsection a of this section in that its rnernbens have less

16 opportunity than other rnernbens of the electorate to participate in the
political process and to elect representatives of their choice. The extent to

17 which rnernbens of a protected class have been elected to office in the State
on political subdivision is one cincurnstance which rnay be considered:

18 Provided, That nothing in this section establishes a night to have rnernbens
19 of a protected class elected in nurnbens equal to their proportion in the

population.
20

42 U.S.C. § 1973.
21

30. The 1982 Senate Report identified the following factors as relevant
22

to the "results" analysis under arnended § 2: 1 the extent of any histoiy of official
23

discrirnination in the state on political subdivision that touched the night of the rnernbens
24

of the rninority group to register, to vote, on otherwise to participate in the dernocratic
25

process, 2 the extent to which voting in the elections of the state on political
26

subdivision is racially polarized, 3 the extent to which the state on political subdivision
27

has used unusually large election districts, rnajority vote nequinernents, anti-single shot
28
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1 provisions, on other voting practices on procedures that rnay enhance the opportunity for

2 discrirnination against the rninority group, 4 if there is a candidate slating process,

3 whether the rnernbens of the rninority group have been denied access to that process, 5

4 the extent to which rnernbens of the rninority group in the state on political subdivision

S bean the effects of discrirnination in such areas as education, ernployrnent and health,

6 which hinder their ability to participate effectively in the political process, 6 whether

7 political carnpaigns have been characterized by overt on subtle racial appeals, and 7 the

8 extent to which rnernbens of the rninority group have been elected to public office in the

9 jurisdiction. Additional factors e whether there is a significant lack of

10 responsiveness on the part of elected officials to the particularized need of the rnernbens

11 of the rninority group; whether the policy underlying the state on political subdivision’s

12 use of such voting qualification, prerequisite to voting, on standard, practice, on

13 procedure is tenuous. Smith v. Salt River Project Agr. Imp. and Power Dist., 109 F.3d

14 586, 594 n.6 9th Cm. 1997 "Salt River" citing S. Rep. No. 97-4 17, 97th Cong., 2d

15 Sess. 1982, reprinted in 1982 U.S.C.C.A.N. 177, 206-07.

16 31. A Section 2 clairn based upon the denial of the night to vote focuses

17 on whether a causal connection exists between the discrirninatony irnpact of a challenged

18 voting practice and racial discrirnination in the surrounding social and historical

19 cincurnstances. "[S]ection 2 plaintiffs rnust show a causal connection between the

20 challenged voting practice and [a] prohibited discrirninatony result." Smith, 109 F.3d at

21 595 citing Ortiz v. City of Philadelphia Office of the CIty Comm’rs, 28 F.3d 306, 312

22 3d Cm. 1994. "[U]nden Salt River and consistent with both Congressional intent and

23 well-established judicial precedent, a causal connection rnay be shown where the

24 discrirninatony irnpact of a challenged voting practice is attributable to racial

25 discrirnination in the surrounding social and historical cincurnstances." Farrakhan v.

26 Washington, 338 F.3d 1009, 1019 9th Cm. 2003; see Mississippi State Chapter,

27 Operation Push, Inc. v. Mabus, 932 F.2d 400 5th Cm. 1991.

28
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1 32. Congress arnended Section 2 in 1982 with the express purpose of

2 clarifying that discrirninatony intent was not required to establish a Section 2 violation.

3 Farrakhan, 338 F.3d at 1016 n. 10. "Section 2 requires proof only of a discrirninatory

4 result, not of discrirninatory intent." Salt River, 109 F.3d at 594.

5 33. A history of official discrirnination in Arizona against Hispanic and

6 Indian citizens touching upon their night to vote, a pattern of racially polarized voting

7 and significant socioeconornic disparities between white citizens and Hispanic and

8 Indian citizens cornbine to rnake the Registration ID nequinernent discrirninatory against

9 Indian and Hispanic citizens. The policy justification for the Registration ID

10 nequinernent is tenuous. Under the totality of the cincurnstances the Registration ID

11 nequinernent violates Section 2 ofthe Voting Rights Act.

12 34. A history of official discrirnination in Arizona against Hispanic

13 citizens touching upon their night to vote, a pattern of racially polarized voting and

14 significant socioeconornic disparities between white citizens and Hispanic citizens

15 cornbine to rnake the election-day Polling ID nequinernent discrirninatory against

16 Hispanic citizens. The policy justification for the election-day Polling ID nequinernent is

17 tenuous. Under the totality of the cincurnstances the election-day Polling ID

18 nequinernent violates Section 2 ofthe Voting Rights Act.

19 E. Relief

20 35. The ITCA Plaintiffs are entitled to a declaratory judgrnent pursuant

21 to 28 U.S.C. § 2201 declaring that A.R.S. § 16-152, 16-166, 16-579 as arnended by the

22 Arizona Taxpayer and Citizen Protection Act, is unconstitutional under the Equal

23 Protection Clause of the Fourteenth Arnendrnent: a on its face as an undue burden on

24 voter registration, b on its face as it constitutes an undue burden on in-person voting on

25 election day, c as applied to qualified citizens who lack the required proof of

26 citizenship, and d as applied to registered voters who lack the required voter

27 identification on election day.

28
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1 36. The ITCA Plaintiffs are entitled to a declaratory judgment pursuant

2 to 28 U.S.C. § 2201 declaring that A.R.S. § 16-152, 16-166, 16-579 as amended by the

3 Arizona Taxpayer and Citizen Protection Act, denies or abridges the right to vote of

4 Hispanic citizens on account of race, color or membership in a language minority group

5 in violation of Section 2 of the Voting Rights Act, 42 U.S.C. 1973a.

6 37. The ITCA Plaintiffs are entitled to a declaratory judgment pursuant

7 to 28 U.S.C. § 2201 declaring that A.R.S. § 16-152, 16-166, 16-579 as amended by the

8 Arizona Taxpayer and Citizen Protection Act, denies or abridges the right to vote of

9 American Indian citizens on account of race, color or membership in a language

10 minority group in violation of Section 2 of the Voting Rights Act, 42 U.S.C. 1973a.

11 38. The ITCA Plaintiffs are entitled to an injunction prohibiting the

12 enforcement of the Arizona Taxpayer and Citizen Protection Act with regard to

13 Registration ID, or in the alternative, an injunction requiring the Defendants to provide a

14 procedure for qualified citizens to register to vote if they are unable with reasonable

15 effort to obtain "satisfactory evidence of citizenship" as defined in the Arizona Taxpayer

16 and Citizen Protection Act.

17 39. The ITCA Plaintiffs are entitled to an injunction prohibiting the

18 enforcement of the Arizona Taxpayer and Citizen Protection Act with regard to election-

19 day voter identification, or in the alternative, an injunction requiring the Defendants to

20 provide a procedure for registered voters to cast ballots in person on election day and to

21 have those ballots counted if they are unable to provide identification pursuant to the

22 Arizona Taxpayer and Citizen Protection Act.

23

24

25

26

27

28
- 37 -



1 RESPECTFULLY SUBMITTED this 18th day of June, 2008.

2 STEPTOE & JOHNSON LLP

3
By Karen J. Hartrnan-Tellez

4 David J. Bodney
Karen J. Hantrnan-Tellez

S Collier Center
201 East Washington St., Ste. 1600

6 Phoenix, Arizona 85004-2382

7 OSBORN MALEDON, P.A
David B. Rosenbaurn

8 Thornas L. Hudson
Sara S. Greene

9 2929 North Central Ave., 21st Floor
Phoenix, Arizona 850 12-2793

10
Attorneys for The Inter Tribal Council

11 of Arizona, Inc., et al.

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
- 38 -



LAWYERS’ COMMITTEE FOR CIVIL
RTGHTS UNDER LAW
Jon Greenbaurn
Robert A. Kengle
1401 New York Avenue, Suite 400
Washington, D.C. 20005
Telephone: 202-662-8315
Fax: 202 628-2858
E-rnail:
jgreenbaumlawyerscommittee.org
bkenglelawyerscommittee.org
Admitted Pro Hac Vice

ACLU Southern Regional Office
Neil Bradley
2600 Marquis One Tower
245 Peachtree Center Avenue
Atlanta, Georgia 30303
Telephone: 404-523-2721
Fax: 404-653-0331
E-rnail: nbnadleyaclu. org
Admitted Pro Hac Vice

THE LEAGUE OF UNITED LATIN
AMERICAN CITIZENS
Luis Roberto Vera, Jr.
TX SBN 20546740
111 Soledad, Suite 1325
San Antonio, Texas 78205-2260
Telephone: 210-225-3300
Fax: 210-225-2060
E-rnail: lnvlawsbcglobal.net
Pro Hac Vice Application to be Filed

AARP FOUNDATION LITIGATION
Daniel B. Kohrrnan DC BN 394064
601 E Street, N.W., Suite A4-240
Washington, DC 20049
Telephone: 202-434-2064
Fax: 202-434-6424
E-rnail: dkohrrnanaarp. org
Admitted Pro Hac Vice

THE INTER TRIBAL COUNCIL OF
ARIZONA, INC.
Joe P. Spanks 002383
The Spanks Law Finrn
7503 First Street
Scottsdale Arizona 85251
Telephone: 480-949-1339
Fax: 480-949-7587
E-rnail: joespanks@spankslawaz. corn

Attorneys for the Inter Tribal Council of
Arizona, Inc., et al.

1

2

3

4

S

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
39 -



1 CERTIFICATE OF SERVICE

2 I hereby certify that on the 18th day of June, 2008, I caused the attached

3 docurnent to be electronically tnansrnitted to the Clerk’s Office using the CM/ECF

4 Systern for filing and tnansrnittal of a Notice of Electronic Filing to the following

S CM/ECF Registrants:

6

7 Kenneth Andrew Angle

8
kanglegnaharn. az.gov

9 Barbara Anne Bailey
banbana.baileyazag. gov

10

11
Diego M. Bernal
dbernalrnaldef. org

12
Dana Lee Bobroff

13 dbobnoffyahoo. corn

Carrie Jane Brennan
15 carnie.bnennanazag. gov

16 Brenna L. Clani
17 bnennalclaninavaj o. org

18 Marvin S. Cohen

19 rnanvin.cohensackstierney. corn

20 M. Colleen Connon

21
connoncrncao.rnaricopa.gov

22 Judith M. Dwonkin
judith. dwonkinsackstierney. corn

23

24
Patricia Ferguson
patty. fengusonsackstierney. corn

25
Daniel S. Junkowitz

26 Daniel.Junkowitzpcao.pirna.gov

27

28
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1
Michael Williarn McCarthy
rnrnccarthyco.gneenlee. az.us

2
Dan W. Montgornery

3 lawofdan@cs. corn

4
Mary Ruth O’Gnady

S rnary.ognadyazag. gov

6 Daniel R. Ortega, Jr
7 dannyrrngrno. corn

8 Luis Fernando Parna

9 lparna@co.santa-cruz.az.us

10 Lance B. Payette

11
lance.payetteco.navajo.az.us

12 Nina Penales
npenalesrnaldef.org

13

14 Javien Garcia Rarnos
javien.narnossackstierney. corn

15
Chris Myrl Roll

16 Chris.Roll@co.pinal.az.us
17

Karl J Sandstrorn
18 ksandstnorn@penkinscoie. corn

19
Joe P. Spanks

20 joespanksspankslawaz.corn

21 Thornas M. Stoxen

22 thornas. stoxenco.yavapai.az.us

23 David Urias

24
duriasrnal def. org

25 Nicole Weben

26
Nicole.Weben@co.pinal.az.us

27

28
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1
Jean E. Wilcox
jwilcoxcoconino. az.gov

2
Dennis Ira Wilenchik
diw@wb-law. corn

4
I further certify that I caused a copy ofthe attached docurnent to be rnailed

S

6
on the 19th day of June, 2008 to:

7 Honorable Roslyn 0. Silver
Sandra Day O’Connor U.S. Courthouse, Ste. 624

8 401 West Washington, SPC 59

9 Phoenix, Arizona 85003-2 158

10
Karen J. Hantrnan-Tellez

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
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